BAO CAO VE TINH HINH QUYEN CON NGUOI CUA NGUOI PONG TiNH,
SONG TiNH VA CHUYEN GIOI (“LGBT”) TAI VIET NAM

HUONG DPEN PHIEN THU 18 KIEM PIEM PINH KY TOAN CAU
TAI LIEN HIEP QUOC CUA VIET NAM (THANG 1-2, 2014)

B4o c4o nay duogc guri 1én Cao tiy Nhan quyén Lién Hiép Qudc bai:
Vién nghién ctru X3 hoi, Kinh té va Mbi trudng (iSEE)

L TOM TAT BOI CANH

La thanh vién cta Lién Hiép Qudc tir nim 1977, Viét Nam da gia nhap Cong wdc Qudc té vé
céc Quyén Kinh té, Xa hoi va Vin hoa (ICESCR), Cong uée Qudc té vé cac Quyén Déan sy
va Chinh tri (ICCPR), Céng udc vé x6a bé moi hinh thirc phan biét d6i xtr véi phu nit
(CEDAW) vao nam 1982 va Cong udc Quyén Tré em (CRC) vao ndm 1990... Thong qua do,
Viét Nam di thé hién cam két ton trong phdm gia va quyén ciia moi con ngudi nhur nhau.

Mic di vy, nhimg truong hop vi pham quyén con ngudi cua ngudi ddng tinh,' song tinh?® va
chuyén gioi® (sau ddy goi tit 1a “LGBT”)* vAn dwoc quan sat thay va ghi nhan lai, mic du
khong ddy du va xuyén sudt.” C6 nhitng vi pham mang tinh thé ché tir nhirng quy dinh phap
luat, bén canh nhitng vi pham thudc vé thyc thi va thai d6 cua nha nudc, cong chung.

Viét Nam chua bao gio hinh sy hoa dong tinh, nhung ciing khong c6 cac quy dinh cu thé dé
bao vé va thiic day quyén ctia nguoi LGBT. Trong Kiém diém Dinh ky Toan ciu (sau day goi
tat 1a “UPR”) 1an 1 cta Viét Nam, khong c6 phan nao ciia bao cao qudc gia hay cac béo cao
lién quan dé cap téi quyén ctia ngudi LGBT, ciing nhu khong c6 khuyén nghi nao vé viéc
thyc thi cac chinh sach dam bao quyén lién quan t6i xu hudng tinh duc® va ban dang giéi.”

Céc hdoi nhom LGBT trén mang internet phat trién manh mé& va khong bi kiém duyét.8 Mot s6
t6 chire vi quyén cua ngudi LGBT hoat dong hop phép,9 tap trung vao vi¢c nghién ctru, gido
duc céng chung, td chire su kién'® va van dong chinh sach. Tir nam 2012, mot s6 co quan cua
nha nude bit dau co nhirng nd luc dé thira nhan va bao vé quyén ciia nguoi LGBT, song
nhing thay d6i vé mit thé ché, phap luat van dang duoc chd doi trong twong lai.

' La nguoi cam thiy hip dan vé tinh cam va thé chat véi nguoi cung gidi.

2 La ngudi cam thiy hip dan vé tinh cam va thé chit v6i ca hai gi6i.

3 La nguoi co gidi tinh bim sinh khong trung vdi gioi tinh mong mudn ca ho. Vi du: ¢6 co thé 1a nam va nghi
mlnh 1a nfr, hodc ngodc lai. Nguoi chuyén gigi khong nhét thiét phai trai qua phau thuat thay ddi gi6i tinh.

* Viét tit tiéng Anh ctia “ngudi dong tinh ni, dong tinh nam, song tinh va chuyén gi6i” (lesbian, gay, bisexual,
transgender). Thuat ngit nay ngay cang phd bién trong phap luét qudc té va cac quéc gia.
> Cac tu liéu cua bao cao nay dugc sir dung tir cac nguon: cac quy dinh hién hanh cua phap luét, cac vu viée thyc
té da duoc phan anh trén bao chi, cac dir liéu va bao cdo nghién ctru khoa hoc dugc cong bd, va céac truong hop
c4 nhan tiép xic tryc tiép voi Vién nghién ciru Xa hoi, Kinh té va Mbi truong.
6 La su hip dan tinh cam hudng t6i ngudi cung gidi, khac giéi hay ca hai. Tir d6 ¢6 cac xu huéng nhu ddng tinh,
d1 tinh hodc song tinh... (Ttr khac: khuynh huéng tinh duc, thién hudng tinh dyc)

7 La cam nhan vé giéi tinh mong mudn cliia mdt nguoi.

¥ S lugng cac thanh vién dang ky cia gin 10 websites 16n nhit danh cho LGBT & Viét Nam 1én toi gin
500.000 thanh vién.
° Vién nghién ctru Xa hoi, Kinh t& va Méi truong (thanh 14p nam 2007) va trung tim ICS 1a (hoat dong nim
2008) 14 nhitng t6 chirc dau tién thuc ddy va van dong cho quyén ciia ngudi LGBT tai Viét Nam, hoat dong tir
nam 2008.
' Nhiéu sy kién ngoai troi duoc t6 chirc nhu ngay hoi “Tay trong tay”, su kién “Tu hao Viét”, nhay dong dién
“Yéu la Yéu”, ngay hdi “Ton vinh sy da dang”... thu hit hang chuc nghin nguoi tham gia.
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II. KIEN NGHI CHUNG

- Thiic dy cho viéc ra doi luat chong phéan biét ddi xar nham dam bao quyén binh déng
clia tat ca moi nguoi trong d6 xu hudng tinh duc va ban dang giGi 1a cac cin cir phan
biét d6i xtr bi cam.

- Rasodt, sira d6i, thay thé hay bai bo tit ca cac quy dinh phép luat hién hanh dang gay
can trd hodc c6 kha ning gay can tr¢ viée thuc thi quyén con ngudi dua trén co s& xu
hudng tinh duc hay ban dang gidi.

- Thira nhan mot ché dinh hon nhéan binh déng khong phan biét giéi tinh.

- Thira nhan quyén dugc thira nhan trude phap luat va quyén tw do voi co thé ctiia minh,
khong phan biét ban dang dang hay thé hién gidi cua ho.

- Nha nudc thyce thi nghia vu tao diéu kién va co6 bién phap x6a bo phan biét dbi xir trén
thuc té, thong qua cac chuong trinh, chinh sach hi¢n hanh vé vin hoa, gido duc, strc
khée, y té, thanh nién, vv.

- Ky tng ho cho Tuyén bd quyén LGBT tai Dai hoi dong Lién Hiép Qubc nam 2008,
hoic bao trg cho Nghi quyét quyén LGBT nam 2011 cia Cao tiy Nhan quyén Lién
Hiép Qudc, hoic ca hai.

- Ap dung bd nguyén tic Yogyakarta nhu mot cong cu dé phat trién chinh sach nham
thuc hanh céc tiéu chuan quyén con ngudi quoc té trong mdi lién hé véi xu hudng
tinh duc va ban dang gidi vao phap luat quc gia.

1. CAC VAN BE THUC PAY VA BAO VE CAC QUYEN CON NGUOI TREN
CO SO THU'C THI CAC NGHIA VU NHAN QUYEN QUOC TE

1. Quyén binh ding va khong phan biét ddi xir

Moi ngudi déu c¢6 quyén duge thu hudng cac quyén con nguoi ma khong bi phan biét doi xir
vi xu huéng tinh duc hay ban dang gi6i cia ho."

Hién phap Viét Nam nam 1992, sira d6i ndm 1992 quy dinh “[m]oi cong dan déu binh dang
trudc phap luat.”"

Nhiing trudng hop bi phan biét ddi xu trén thuc té rit da dang va phong phu, tir viéc tir chdi
cung cap dich vy, hang h('>a,13 bi tir chdi tuyén dung,14 phan biét doi xtr trong cong viéc' sa
thai dya trén 1y do xu hudng tinh duc hay ban dang gidi,'®gap kho khin trong cac tha tuc

" Tuyén ngon Quoc té vé Nhdn quyén (Dleu 2), Cong uoc Quoc 1é vé cdac Quyén Dan sw va Chinh tri (Dleu 2.1),
Céng wéc Quoc vé cdc Quyén Kinh té, Xa héi va Van hod (Diéu 2.2), Cong wde vé Quyén Tré em (Dleu 2.1),
Tuyén b6 Nhan quyén ASEAN (Piéu 2)... déu thue hién viéc ligt ké cac can cir chéng phan biét dbi x, trong do,
xu huéng tinh duc va ban dang gidi c6 thé dugc xép vao can cir “bat ky tinh trang nao khac.”

Hién phdap 1992, sira d6i bd sung nam 2001. Didu 52.

5 Mot truong hop ddng tinh nit tiép xtc v6i Vién Nghién ciru X3 hoi, Kinh t& va Méi truong cho biét nguoi nay
bi cong ty bao hiém nhan tho tir chdi ban géi dich vu bao hiém véi 1y do trong hd so kham strc khoe bac si ghi
vao “dong tinh.”

' L.Liéu - Tiéu Long, “Noi thong khé” viéc lam ciia nguoi dong tinh, Ngudi Pua Tin, 2012,
http://www.nguoiduatin.vn/noi-thong-kho-viec-lam-cua-nguoi-dong-tinh-a55855.html

15 Thu ¢ Anh, Do khoc do cwoi chuyén déng tinh noi cong so, Thebox.vn, 2012, http://www.baomoi.com/Do-
khoc-do-cuoi-chuyen-dong-tinh-noi-cong-so/139/8712120.epi

' Hoang Yén, Nha hang bj kién vi sa thai nguoi dong tinh, Phap Luat TP.HCM, 2012,
http://phapluattp.vn/20120528104119876p1063¢c1016/nha-hang-bi-kien-vi-sa-thai-nguoi-dong-tinh.htm
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hanh chinh véi chinh quyén 7 Pidu nay doi hoi cac quy dinh phép luat can phai tro nen bao
quat hon, du hiéu qua dé bao vé va ton trong quyén cua tit ca moi c4 nhan nhu nhau.'®

Trong phép luat hinh sy, ngudi chuyén gi6i hay ngudi déng tinh nam khong dugc bao vé
trong toi pham hiép dam'® do c¢6 gidi tinh 1a nam trén gidy t.%° Truong hop mot nguoi
chuyén giéi & Quang Binh bj hiép ddm gdy tranh cii trong chinh co quan xét xir.>!

Trong cac vu 4n, ngudi dong tinh bi xem 1a “d& truot vao vong t6i 161, nhung lai yéu té
giam nhe cho bi cao néu ngudi bi hai 1a ngudi dong tinh, vi cho rang nan nhan ¢ “16i song
budng tha”* hodc khong dimg dan.** Nhitng quan diém nay nhiéu kha ning anh hudng téi sy
cong minh cia tham phan ciing nhu tinh cong bang ciia ban an.

Nhiéu nguoi chuyén gidi khong thé lam gidy chimg minh nhan dan (mét loai thé cin cudce) vi
1y do thé hién gidi khong phu hop vai gidi tinh bam sinh ciia ngudi d6. Didu nay gay kho
khian trong viéc thuc hién cac giao dich dan sy hang ngay cta ngudi chuyén gidi, dic biét khi
bi co quan c6 thim quyén yéu cau phai xuit trinh gidy to tiy than, mot sé truong hop
thuong xuyén bi dua vé tru so cong an va c6 hanh vi bao lue.%

Viéc biéu dat ban dang gi6i doi khi bi xem 1a hanh vi “dua doi, gay r6i x4 hoi, vi pham dao
dirc va truyén thong t6t dep™’ va co thé bi can thiép, xir Iy.**

"7 Mot truong hop ddng tinh nit tiép xtac véi Vién Nghién ctru Xa hoi, Kinh té va Moi truong cho biét cong an
d4 kiém tra chd thué nha cua ban va nguoi yeu va xtr phat vi khong dang ky tam tra. Khi Ién co quan cong an dé
dang ky tam tru thi bi yéu cau chuyen di noi khac, vi ho s& khong dong y dang ky CHO hai nguoi dong tinh nhu
vay.

'8 Hién tai Viét Nam chura ¢6 ludt chdng phan biét ddi xir, nhimg hanh vi phan biét di xir dugc quy dinh trong
timg ludt cu thé.

YBé ludt Hinh su. Diéu 111. Méc du lut khong quy dinh nan nhén cua tdi pham hiép dam chi 12 nit, nhung do
dién giai hanh vi “giao céu” phai 1a gitta nam va nir, va phéap luat khong thira nhan ban dang gidi va tinh trang
co thé cia nguoi chuyén gi¢i, nén hanh vi hiép ddm mot ngudi chuyén ddi gidi tinh tir nam sang nit ciing khong
bi xr 1y t6i hiép dam.

2 Hoang Yén, Hiép dam nguoi chuyén doi gici tinh, ¢6 bi t¢i?, Phap Luat TP.HCM, 2010,
http://phapluattp.vn/20100824122757371p1063¢1016/hiep-dam-nguoi-chuyen-doi-gioi-tinh-co-bi-toi.htm

2! Phap luat TP.HCM, Vi hiép dam nguwoi chuyén doi gidi tinh: Phai gidm dinh méi xir dwoe?, 2010,
http://phapluattp.vn/20100826111728969p0c1063/vu-hiep-dam-nguoi-chuyen-doi-gioi-tinh-phai-giam-dinh-
moi-xu-duoc.htm

** Triéu Duong, T6i pham dong tinh: Ngay cang gia ting, Ha Noi Méi, 2012, http://www.baomoi.com/Toi-
pham-dong-tinh-Ngay-cang-gia-tang/104/9032554.epi

3 Phong Anh, Hung thii sat hai gidm doc dong tinh thodt an tir hinh, Bao Dat Viét, 2010,
http://www.baomoi.com/Hung-thu-sat-hai-giam-doc-dong-tinh-thoat-an-tu-hinh/104/5945010.epi

2 Canh Sat Toan Cau, Giét ngudi, chat xdc: Moi lo ti pham dong tinh, 2013, http://www.anninhthudo.vn/Phap-
luat/Giet-nguoi-chat-xac-Moi-lo-toi-pham-dong-tinh/481099.antd

B Nghi dinh 38/2005/NP-CP.

% Dir lidu nghién ctru ciia Vién nghién ctru Xa hoi, Kinh té va Méi trudng: Nhiéu truong hop ddng tinh nit va
chuyén gidi nit sang nam & quén 6, TP. HCM bj dan phong, cong an danh dudi, bit dua vé tru s& cong an hosic
dura t&i trung tAm gido duc vi khong co gidy to.

" Giam dbc S¢ Tu phap TP.HCM Ubng Thi Xuin Huong phat biéu trong Hoi nghi téng két thi hanh luat Hén
nhan va Gia dinh ngay 16/4/2013: “[G/idi tré dang chay theo phong trao dua doi lan nhau d@é chuyén gioi. (...)
gdy roi xa héi, vi pham dao dirc va truyen thong tot dep ciia dan toc.”

* Nhiéu truong hop ngudi chuyén giéi tiép xtc véi Vién Nghién ctiru Xa hoi, Kinh té va Méi truong cho biét ho
thuong xuyén bi can bd dia phuong giai tan khong dugc tu tap, lui tdi mot sb dia diém nhAt dinh va thuong dua
ra 161 canh bao vé “gioy gi6i nghiém” sau Oh la khong duoc ¢ ngoai duong. Mot s6 dia diém cong cong ciing tir
chdi nhitng nguoi chuyén gidi bude vao.



Ngoai nhitng phan biét duoc thé ché hoa trong phép luat, sy ky thi va phan biét ddi xir voi
ngudi LGBT dién ra pho bién & khia canh thuc thi phap luat va thai do ctia s6 dong dan
chung trong cac khia canh: van hoa, xa hoi, y té, gido duc...

Nhiéu gido vién chua dugc cp nhét kién thirc khoa hoc vé déng tinh va xu huéng tinh duc,
dan dén hanh vi ling ma, xtic pham, phan biét d6i xir hoc sinh vi 1y do xu huéng tinh duc
hoac ban dang gic’yi.29

Ky thi va phan biét di xir dua trén xu hudng tinh duc va ban dang gidi tai cac co sd'y té ¢o
xay ra, dui 12 hanh vi bi cAm.”° Nhiéu trudng hop bénh nhén 13 ngudi dong tinh hay chuyén
gidi bi bac si ming mo, khinh miét, tham chi tir chdi kham chira bénh vi hanh vi tinh duc hay
thé hién gidi ciia minh.*’

KHUYEN NGHI:

- Thac day viéc xay dung luat chdng phan biét d6i xtr hodc quy dinh trong hién phap,
dura viéc phan biét ddi xir dira trén yéu t6 xu hudng tinh duc va ban gi6i gi6i thanh
mot trong cac yéu t6 phan biét d6i xtr bi nghiém cam.

- Thay cac thuat nglt phan bi¢t gidi tinh nhu “nam, nit” thanh “cong dan” hay “vg,
chdng” thanh “céc bén trong hon nhan.”

- Quy dinh quyén tu do v&i co thé cia minh dé gitip ngudi chuyén gidi, nguoi lién gidi
tinh khong bi phan biét d6i xur vi thé hién gi6i, dugc phap luat thira nhan va cé quyén
Iwa chon thay doi gidi tinh, tén goi va gidy to nhan than.

- Xay dung co ché bao hién hiéu qua va bao dam viéc thuc thi cac chinh sach phép luat
hop hién.

2. Quyén dwoc cong nhin trude phap luit

Moi ngudi & moi noi déu c6 quyen dugc cong nhan 1a mét ca nhan trude phap luat,*? va duge
cong nhan hgp phap ban dang gidi tu xac dinh cia moi nguoi, ddm bao cac thu tuc lién quan
dén giay t0 nhan than cia mt c4 nhan phan anh ding dugc ban dang giodi tu xac dinh cua
ho.

Mot sb nha 1am luat cho rang chi nén xac dinh lai giéi tinh d6i véi nhiing truong hop “khuyét
tat bam sinh vé gi6i tinh.” Con nhimg truong hop phiu thuat chuyén doi gidi tinh do mong
muon thi chua thtra nhén, vi lo s¢ s€ khong thé quan 1y duc_rc.3 3

N
A 66

Phép luét chi quy dinh v& “x4c dinh lai gi6i tinh™** cho nguoi lién gidi tinh® chu khong quy
dinh vé “chuyén doi gioi tinh” cho ngudi chuyén gioi. Mac du ghi nhan rd nguyén tac “[b]ao

¥ Hd Huong Giang, Hoc tré dong tinh, thay c¢é lac hdu 20 ndm, Vietnamnet, 2012,
http://vietnamnet.vn/vn/giao-duc/72607/hoc-tro-dong-tinh--thay-co-lac-hau-20-nam.html

*Lugt Kham bénh, chita bénh. Didu 9

3 Nguyén Thu Nam, Nghién ctru vé ky thi voi d5ng tinh nam 6 mét s6 co SO’y 1é tai Ha Ngi va TP.HCM, Vién
Nghién ciru Xa hoi, Kinh té va Mbi trudng, 2010.

2Tuyén ngén Quoc té vé Nhin quyén. Diéu 6.

33 Tué Khanh, Hén nhdn d&ng tinh can duwoc quy dinh trong Hién phap?, Vnmedia, 2013,
http://www.baomoi.com/Hon-nhan-dong-tinh-can-duoc-quy-dinh-trong-Hien-phap/139/10533561.epi

B¢ lugt Dan su. Diéu 36.

35 La nguoi co gidi tinh sinh hoc khong xac dinh rd 1a nam hay ni.
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dam mdi ngudi duge séng theo dung gidi tinh cua minh”,*° va ciing ¢6 du trinh do y té dé
thuc hién,*’ song do nguoi chuyén giéi dwoc xem 13 “nguedi da hodn thién vé giGi tinh” nén bi
nghiém cam thyc hién chuyén déi gi6i tinh.*®

Quy dinh ndy con an chira mot kha ning nhig nguoi lién gic’ri tinh con nho c6 thé bi dua di
phau thudt gidi tinh ma khong dugc su dong ¥ ctia ngudi d6,* ¢6 nguy co gidi tinh duogc
phiu thuat khong phai 1a giGi tinh mong mudn cua ngudi d6 khi 16n 1én.*°

Nam 2009, c¢6 gido Pham L& Quynh Tram tré thanh nguoi dau tién duoc phap ludt cong nhan
viéc chuyén gidi, vi ¢6 1a nguoi lién gidi tinh.*' Tuy véy, vao dau nam 2013 chinh quyén dia
phuong tinh Binh Phuéc di 1én tiéng mudn hity bo quyét dinh cong nhan gidi tinh ciia Quynh
Tram, vi cho rang c6 vi pham trong thi tuc hanh chinh,* ddng thoi con mudn ky ludt can bo
da tryc tiép giai quyét vu viéc.” Bo Tu phap sau d6 dd yéu cau tam ding viéc huy quyét dinh
nay va xin y kién thi tudng. “

Viéc chuyén doi gidi tinh theo mong muén bi coi 13 “trai voi quy luat cta tao hoa, phuc vu
cho cac quan niém tam sinh 1y 1éch lac, bang hoai dao dwe™® hay do “do mac bénh tdm 1}'/.”46

Phap luat cung ch1 thira nhan viéc thay d6i gidy to cho nhitng ngudi lién gidi tinh da phau
thuat giéi tinh.*” Nhimmg ngudi chuyen gi6i di phau thuat & nudce ngoai vé, di khong bi phat,*
nhung ciing khong duoc thira nhan.*

3Nghi dinh 88/2008/NP-CP. Khoan 1 Didu 3.

37 Tuyét Nhung, Bénh vién VN thira kha nang phd~u thuadt chuyén doi gidi tinh, Vietnamnet, 2007,
http://www.baomoi.com/Benh-vien-VN-thua-kha-nang-phau-thuat-chuyen-doi-gioi-tinh/82/1085116.epi

*Nghi dinh 88/2008/NP-CP. Khoan 1 Diéu 4.

¥ Néu dudi 9 tudi, viéc yéu cau can thiép y té va thay doi gidy to s€ do cha me, ngudi gidm ho tu quyét dinh ma
khong ¢ can sy dong ¥ ciia nguoi do. Néu tir dit 9 tudi téi dudi 18 tudi, , vi€c y€u céu can thiép y té va thay doi gidy
t0 s& can phai c6 s dong ¥ ctia nguoi d6. Tham khao Mdu to khai s6 08 ky hiéu TP/HT-2012-TKTD,CCHT
trong phu luc dinh kém Théng tw s6 05/2012/TT-BTP.

4 Mot truong hop tiép xtc véi Vién nghién ctru Xa hoi, Kinh té va Méi truong cho biét tir nho ngudi nay da
duoc phiu thuat xac dinh gidi tinh 1a nam. Tuy nhién khi 16n 1én lai c6 cim nhan ban dang gi6i ctia minh lai 12
nd.

1 Thi Trén, Nguoi chuyén gioi dau tién duoc cong nhdn tai VN, Vnexpress, 2012,
http://giadinh.vnexpress.net/tin-tuc/to-am/nguoi-chuyen-gioi-dau-tien-duoc-cong-nhan-tai-vn-2307222.html

2 Bui Liém, Thu hoi "quyét dinh chuyén gici dau tién ciia Viét Nam”, Tubi Tré, 2013, http://tuoitre.vn/chinh-tri-
xa-hoi/531078/thu-hoi-quyet-dinh-chuyen-gioi-dau-tien-cua-viet-nam.html

* Ché Béc — Thi Ngoan, Pé nghi iy cong nhdn gici tinh ¢é gido chuyén gidi, Vnexpres, 2013,
http://giadinh.vnexpress.net/tin-tuc/gioi-tinh/de-nghi-huy-cong-nhan-gioi-tinh-co-giao-chuyen-gioi-
2416914.html

* Hoang Hung, Tam chua thu hoi quyét dinh chuyén gidi ciia c6 gido Quynh Trdam, Lao Pong, 2013,
http://laodong.com.vn/Xa-hoi/Tam-chua-thu-hoi-quyet-dinh-chuyen-gioi-cua-co-giao-Quynh-Tram/103311.bld
* Thu Hué, Nguoi khiém khuyét vé gici tinh dwoc tro lai ding danh phdn, An Ninh Thi D6, 2013,
http://www.anninhthudo.vn/Loi-song/Nguoi-khiem-khuyet-ve-gioi-tinh-duoc-tro-lai-dung-danh-
phan/491218.antd

¥ “Thac sy Nguyén Huy Quang, Vu phé Vu Phép ché (B Y té), thanh vién ban soan thio cho biét: “Khong phai
ai ¢6 nhu ciu chuyén ddi gidi tinh ciing dugc dép timg. Dy thao Nghi dinh di quy dinh, chi nhiing truong hop
bénh 1y vé gidi tinh nhu dj tat bam sinh hodc bi cic bénh ly di truyén dugc cac bac sy chuyén khoa chi dinh méi
duoc xac dinh lai giéi tinh. Trong sé nhitng ngudi ¢6 nhu ciu, c6 mot b phén co 16i séng Iéch lac, chi mudn
thod man s& thich c4 nhan hay vi mt 1y do nao d6 nén “doi” chuyen d6i s& bi phap luat cAm. Boi Ve mat sinh ly,
gidi tinh ctia ho dd hoan thién ma khong cin phai can thiép. Déi voi nhitng “bénh nhan” nay, chi cin didu trj vé
mat tam 1y”.

Mai Tam, Chuyén doi gici tinh: Khong dap vmg theo nhu cau, Dan Tri, 2007, http://dantri.com.vn/suc-
khoe/chuyen-doi-gioi-tinh-khong-dap-ung-theo-nhu-cau-209805.htm

Y"Nghi dinh 88/2008/NP-CP. Khoan 1 Didu 10 — Didu 11.
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Ném 2002, mét ca sy c6 ngh¢ danh Cindy Thai Tai la nguoi dau tién cdng khai viéc chuyén
gi6i cua minh.> Téi nay dd hon 10 nam, Cindy Thai Tai van chua thé thay doi gidy to' nhan
than du tinh trang co thé da 1a mot ngudi phu nir. Day ciing la tinh trang chung cua rat nhiéu
nguorl chuyen gidi khac, duoc biét téi nhiéu trong linh vyuc ca hat nhu: Di Yén Quynh, Cat
Tuyen Ai Xuan, Phan Thu Huong, Huong Giang, Franky Nguyen Khanh Chi Lam...”! hay
rat nhiéu nguoi da phau thut chuyén gii “khong c6 tén” khac.>

Quyén thay ddi ho tén 1a quyén c¢6 diéu kién, chi thira nhan viéc thay ddi ho tén cua “nguoi
duogc xac dinh lai gi6i tinh.” Nhitng nguoi chuyén gidi, du phau thuat hay chua, déu gip
kho khin trong cudc song hang ngay vi khong thé thay dbi tén goi cho phu hop voi thé hién
gidi va tinh trang co thé dang c6 ciia minh.

KHUYEN NGHI:

- Cho phép thay d6i ho, tén phtt hop véi gidi tinh mong mudén ciia mot ngudi.

- Quy dinh viéc thay ddi gi6i tinh ciia mot ngudi duoce thuc hién trong trudng hop
khong xac dinh duoc gidi tinh sinh hoc ctiia nguoi d6 hodc theo nguyén vong cua
ngudi d6 mudn thay doi gisi tinh cho phi hop véi mong mudn ctia minh.”

- Thém vao gidi tinh “Khac” theo yéu cau cho nhitng nguoi lién gidi tinh hodc nhing
ngudi chuyén gidi chua thyc hién xac dinh gidi tinh.

- Viéc xé4c dinh gi6i tinh phai do nguoi lién gidi tinh quyét dinh khi di truéng thanh.
Chi cho phép phau thuat gidi tinh ctia nhitng nguoi lién giéi tinh khi tinh trang lién
gi6i tinh gay anh huong hoic de doa dén tinh mang va sirc khoe ciia nguoi do.

3. Quyén dwoc két hon, lap gia dinh

Moi ngudi déu c6 quyén dugc lap gia dinh, bat ké xu huéng tinh duc va ban dang gidi cia
ho.”* Gia dinh ton tai & nhiéu hinh thirc khac nhau. Khong c6 gia dinh nao phai chiu su phan
biét dbi xtr trén co s¢ xu hudng tinh dyc va ban dang gidi cia bat ky thanh vién nao trong gia
dinh d6, bao gém ¢4 viéc nhan con nudi hodc hd trg sinh san.

Lién quan téi hon nhan cung gidi, Bo truong B Tu phap Ha Hung Cuong di phat biéu quan
diém “khong duoc tao ra dinh kién xa hoi ddi voi cong ddng va ca nhan nguoi dong tinh” va
“nén c6 co ché phap 1y dé bao vé nhiing loi ich chinh ddng vé nhén than, tai san hodc con
(néu cb) gitra nhirng nguoi ciing gidi tinh c6 quan hé séng chung voi nhau.”’

“Nhu trén. Khoan 2 Piéu 1.

“Nhu trén. Didu 11 - Diéu 14.

%0 Thai Son - Thién Huong - Thé Van, Di tim "chinh minh", Thanh Nién, 2013,
http://www.thanhnien.com.vn/pages/20130124/lam-sao-de-duoc-cong-nhan-la-chinh-minh.aspx

3! Lao Pong Cudi Tuan, Chuyén doi gidi tinh: Dé déi “hinh”, khéng dé déi “tén”, 2013,
http://laodong.com.vn/Lao-dong-cuoi-tuan/Chuyen-doi-gioi- tlnh De-doi-hinh- khong de-doi-ten/106211.bld
32 Cong dong ngum chuyén gidi tai Viét Nam thuong 1an khuét va gén nhidu v6i hinh anh nghéo, it hoc, 1am
nhitng cong viée it dugc xa hoi ton trong. Tuy vy, Iy do chinh din t6i nhimg hinh anh d6 13 vi da phan nguoi
chuyén gidi déu khong c6 co hoi hoc tap va tim cong viéc n dinh do sy phén biét d6i xir tir chinh gia dinh, nha
treong, xa hoi.

B¢ lugt Dan su. Diém e Khoan 1 Diéu 27.

Tuyén ngén Quéc té vé Nhan quyén. Didu 16.

%5 L& Kién, Khong nén dinh kién voi nguoi dong tinh, Tudi Tré, 2012, http://tuoitre.vn/Chinh-tri-Xa-
hoi/503408/khong-nen-dinh-kien-voi-nguoi-dong-tinh.html
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Chinh phu Viét Nam ciing ¢6 nhitng thao luan chinh thirc vé hon nhan ciing gidi, tham khao
kinh nghiém qudc té va kha ning hop phap hoa & Viét Nam.>® Trong qua trinh stra dbi luat
Ho6n nhan va Gia dinh, c6 nhiéu y kién trai chiéu nhau ctia cc ban, nganh, dia phuong, diéu
nay dan dén viéc Bo Tu phap dé ra 3 phwong an: hop phap héa hon nhan giita nhitng ngudi
clng gidi tinh, hodc chi thira nhan mot s quyén nhén than, tai san cia viéc chung sdng clng
gi6i, hodc giit nguyén quy dinh cAm nhu hién tai.”’

Céc y kién phan doi cht yeu dya vao luan diém hon nhan cung gioi 1a trai véi thuan phong
my tuc, 1am x6i mon gié tri truyén thdng hay cd xty 181 séng 1éch lac cua gidi tré.*®

Viéc nhan con nudi bi gidi han bdi “con nudi ciia mdt nguoi ddc than hodc cua ca hai nguoi
1a vo chdng,”’ ngudi ddng tinh nam ciing khong thé dugc hd trg sinh san bang phuong phép
mang thai ho.%

Viét Nam ciing khong cho phép cong dan Viét Nam két hon voi cong dan cua nude di hop
phap hoa hon nhan cing gidi tai co quan c6 thim quyén cua Viét Nam,”' khong thira nhan
hén nhan cung giéi duoc tién hanh ding ky hop phap & nude ngoai.*

KHUYEN NGHI:

- Baii bo diéu khoan quy dinh vé viéc cdm két hon giira nhitng ngudi cung gidi tinh.

- Thira nhan mot ché dinh hén nhan binh dang khong phan biét gidi tinh. Hai ngudi
cling gidi c6 quyén ding ky két hon va huong day du cac quyén loi va nghia vu nhu
hai nguoi khac gidi; hodc

- Xay dung ché dinh vé viéc chung sdng c6 dang ky gitra hai ngudi cung gisi. Dam bao
day du cac quyén nhu cac cip khac gioi, bao gdm nhung khong gidi han cac quyén
nhu quyén nhén than dai dién cho nhau, quyén tai san chung, quyén thira ké, quyén
nudi con nudi chung, quyén phan chia tai san...

4. Quyén an toan ca nhan va quyén riéng tw

Moi nguoi, bat ké thudc xu hudng tinh duc hay ban dang gidi nao, d€u c6 quyén an toan ca
nhén va dugc nha nudc bao vé trude bao lyc va nhitng ton hai co thé gy ra boi cong chiic
chinh phu, ¢4 nhan hay nhém.®

Moi ngudi, bt ké thude xu hudng tinh dyuc hay ban dang gidi nao, déu c6 quyén dugce hudng
su riéng tu ma khong bi can thiép tiy tién va trai phap luat.®*

%6 Viét Thinh, Nén cng nhdn song chung dong gidi!, Phap Luat TP.HCM, 2012,
http://phapluattp.vn/2012121412471575p1060c1105/nen-cong-nhan-song-chung-dong-gioi.htm

37 Phan Duong, Viét Nam c6 thé khong cam két hon dong gidi, Vnexpress, 2013,
http://giadinh.vnexpress.net/tin-tuc/gioi-tinh/viet-nam-co-the-khong-cam-ket-hon-dong-gioi-2658225 .html

38 Ubng Thi Xuan Huong, Giam déc S& Tu phap TP.HCM phat biéu trong Hoi nghi téng két thi hanh luat Hon
nhan va Gia dinh ngay 16/4/2013: “[X]ét vé nhiéu phuwong dién khdc nhir van hod, truyén théng, dao dirc... thi
chiea nén cong nhan [hén nhan cing giGi]. Viéc thira nhdn hén nhdn cing giGi ¢é thé lam x6i mon cdc gid tri
hén nhan truyén thong ot dep, c6 xuy cho 16i song léch lac tinh duc ciia giGi tré.”

Y Ludt Nudi con nuéi. Khoan 3 Piéu 8.

Nghi dinh 12/2003/ND-CP. Khoan 1 Diéu 6.

'Nghi dinh 24/2013/ND-CP. Diém i Khoan 1 Diéu 12.

“Nhu trén. Khoan 1 Diéu 1.7.

3 Tuyén ngén Quéc té vé Nhan quyén. Didu 3.

S Tuyén ngén Quéc té vé Nhan quyén, Biéu 12; Cong wée Quoc té vé Quyén Dan sw va Chinh tri, Diéu 17.
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Phap luat Viét Nam cé quy dinh cAm cac hanh vi bao luc gia dinh,* nhung trén thyc té nguoi
LGBT tai Viét Nam lai bi bao hanh thé chat va tinh thin chi yéu tir phia gia dinh.®

Cac hanh vi nhu hanh ha, nguoc dai, danh dap, gy ap luc thudng xuyén vé tim ly, tai chinh,
quéan ly mbi quan hé c& nhan, budc roi khoi noi &, hoac budc khdng dugce roi khdi noi ¢ dua
trén 1y do xu hudng tinh duc hay ban dang giGi van van dugc xem 1a chuyén riéng cua gia
dinh,”” din t6i nhitng hau qua nghiém trong nhu trdim cam, bo nha, mét di nidm tin, tw tuéc
doat mang séng.®® Co truong hop gia dinh b tri cho ngudi la hiép dam con gai dong tinh cua
minh v6i suy nghi dé thay ddi xu huéng tinh duc ciia con.”

Nguogc lai voi viéc khong duoc tiép candich vy y té du than thién va nhay cam, nhiéu nguoi
LGBT con bi ép chita bénh, uong thudc, diéu tri v6i ly do 1a ngudi LGBT, dan dén nhiéu hau
quéa nghiém trong.” ”*

Hanh vi bao hanh gia dinh mac du dugc ap dung cho cac cap khac gidi da két hon, cling nhu
khong két hén ma chung séng véi nhau nhu vo chdng,”? nhung bo sét nhitng cip cung gidi
dang chung séng véi nhau.

Dbi voi ngudi dong tinh va song tinh, nhitng ngudi ciing gidi tinh thudc trudng hop cam két
hon.” Tuy khong cong nhan tinh phép 1y cia nhitng 18 cudi,”* nhung thyc té nhiéu 18 cudi
ctia ngudi ddng tinh & cac tinh Ca Mau,”, Kién Giang,”® Binh Duong’’ d4 bi co quan chinh
quyén can thi€p, goi 1én gido duc, phat tién, bat cam két chdm dut moi quan h¢, yéu cau roi
khéi dia phuong.

5 Ludt Phong, chong bao lyc gia dinh. Didu 2.

% Nguyén Cuc, Pé gia dinh khéng bao hanh nguwoi dong tinh, Bao Tin Tirc, 2011, http://www.baomoi.com/De-
gia-dinh-khong-bao-hanh-nguoi-dong-tinh/139/6922896.epi

%7 Phuong Trang, Nguoi dong tinh va bi kich bi gia dinh chéi bo, Vnexpres, 2011,
http://giadinh.vnexpress.net/tin-tuc/to-am/nguoi-dong-tinh-va-bi-kich-bi-gia-dinh-choi-bo-2321906.html

58 Nghién ctru “Ki thi va phan biét dbi xir voi ngudi ddng tinh, ludng tinh va chuyén gioi 6 Viét Nam® CCIHP,
2008; Nghién ctru ‘Ki thi va phan biét dbi xir voi nguoi nit yéu nit’ ISEE, 2009; Nghién ctru ‘Nhu ciu ctia
nhiing ngudi dong tinh nit & Ha Noi” CSAGA, 2009; Nghién ctru ‘Bao luc v6i nhitng ngudi dong tinh nam va
chuyén gioi®> CCIHP, 2010.

% Puc Chuong, Xich chan, téng vdo trai tam than “cai” d&ng tinh, Nguoi DPua Tin, 2012,
http://www.nguoiduatin.vn/xich-chan-tong-vao-trai-tam-than-cai-dong-tinh-a10448 .html

™ http://www.nguoiduatin.vn/mat-an-mat-ngu-chua-benh-dong-tinh-cho-con-a62441 html

"I M6t truong hop tiép xtic v6i Vién Nghién ciru X4 hoi, Kinh té va Méi truong cho biét khi gia dinh biét ngudi
nay la déng tinh nit, d3 dua c6 dén chita “bénh” tai bénh vién Bénh Vién, Vién 103. Mot bac si tai day da ap
dung ca bién phap dung hai dién cuc than kinh cling nhu ké nhiéu loai thudc an than cho c6 uéng lién tuc trong
2 nam.

2Lugt Phong, chéng bao luc gia dinh. Khoan 2 biéu 2.

*Lugt Hon nhdn va Gia dinh. Khoan 5 Diéu 10.

*Nhu trén. Khoan 1 Diéu 11.

7> Thang 2/2012 tai thi trAn Dam Doi tinh Ca Mau, hai ¢6 gai N. va Nh. da lam ddm cudi. Sau khi chinh quyén
tridu tap hoa giai, hai nguoi da chia tay va bo di noi khac song.

Minh Anh, Xon xao dam cudi déng tinh nit ¢ Ca Mau, Vietnamnet, 2012, http://vietnamnet.vn/vn/xa-
hoi/60843/xon-xao-dam-cuoi-dong-tinh-nu-o-ca-mau.html

7 Thang 5/2012 tai thi xa Ha Tién tinh Kién Giang, hai chang trai H. va Q. da lam dam cu6i. Sau khi bi chinh
quyén goi 1én gido duc va phat tién 500.000 ddng, néu tai pham s& phai rdi khoi dia phuong.

PV (TH), Bam cuoi dong tinh bi phat, doi uyén wong bo trén, Vietnamnet, 2012, http://vietnamnet.vn/vn/doi-
song/74113/dam-cuoi-dong-tinh-bi-phat--doi-uyen-uong-bo-tron.html

77 Thang 7/2012 tai thanh ph6 Thi Dau Mot tinh Binh Duong, hai c6 gai P. va Ph. di lam dam cudi. Nha hang
tiéc cudi thi bi nhiic nhd, con hai c6 gai di trén di noi khac khi biét chinh quyén dang tim minh dé gido duc.
Truong Khéi, Sau dam cudi dong tinh, "doi uyén wong’ bién mdt, Vietnamnet, 2012, http://vietnamnet.vn/vn/xa-
hoi/82982/sau-dam-cuoi-dong-tinh---doi-uyen-uong--bien-mat.html
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Ly g1a1 la do chinh quyen dia phuong hiéu sai giita “két hon” va “I1& cudi”,”® sau khi du ludn

1én tiéng phan d6i,”” Bo Tu phap di du kién bo quy dinh phat tién hanh vi két hon cing
-2 80
gioi.

KHUYEN NGHI:

- Nha nudc thuc thi nghia vu tao diéu kién va ¢ bién phap x6a bo phan biét dbi xtr trén
thuc té, bang cac cach thirc nhu tuyén truyén, van dong, gido duc cong ching.

- Pua cha dé LGBT vao trong cac chuong trinh, chinh sach hién tai vé van hoa, gido
duc, stic khoe, y té, thanh nién. ..

- Thuc day viéc xdy dung luat chong ky thi, dua viéc ky thi dua trén yéu t6 xu huéng
tinh duc va ban gi6i gidi thanh mot trong cac yéu t6 phan biét d6i xtr bi nghiém cam.

- Rasodt, sira d6i, thay thé hay bai bo tat ca cac quy dinh phép luat hién hanh dang gay
can tr hodc c6 kha ning gay can tré viée thuc thi quyén con ngudi cia LGBT.

- Tao diéu kién hon nita cho céc t6 chirc x3 hoi dan su van dong va thic déy cho quyén
binh dang ciia LGBT.

BNghi dinh 87/2001/ND-CP. Piém e, Khoan 1, Diéu 8.

” Truong Long, Quy dinh phat két hon dong gii: "Mt bude lii', Tién Phong, 2013,
http://www.tienphong.vn/Phap- Luat/619186/Quy dinh-phat-ket- hon dong-gioi-Mot-buoc-lui-tpp.html

80P, Théo, B6 phat nguoi két hon dong gici, nang mikc phat ngoai tinh, Dan Tri, 2013, http://dantri.com.vn/xa-
hoi/bo-phat-nguoi-ket-hon-dong-gioi-nang-muc-phat-ngoai-tinh-717752.htm
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